THE PRIVILEGE 

AGAINST SELF-INCRIMINATION 
IN CIVIL PROCEEDINGS 



Consultation Paper 
by the Lord Chancellor’s Department 



A witness in cither civil or criminal proceedings cannot usually be compelled to give 
evidence which may expose him to the risk of a subsequent criminal conviction. This paper 
explores the feasibility of removing this privilege against self-incrimination and replacing it 
with an alternative form of protection. 

Our recommendation is that the privilege against self-incrimination should no longer 
be a good reason for a witness refusing to give evidence in civil proceedings. Instead we 
propose that any evidence given which may incriminate the witness should be inadmissible 
against him in any future criminal proceedings. We would welcome views on our proposals. 
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THE PRIVH.EGE 

AGAINST SELF-INCRIMINATION 
IN CIVIL PROCEEDINGS 



A: NATURE OF THE PRIVILEGE 

1. A witness who can provide relevant evidence can generally be compelled to do so in 
any civil or criminal proceedings, but he cannot usually be compelled to give evidence 
which may expose him to, or materially increase the risk of, a criminal conviction or 
a penalty or forfeiture. This privilege against self-incrimination will excuse a witness 
or a party from furnishing evidence from his own knowledge, by answering oral or 
written questions, and it also excuses him from producing documents or other things 
which he would otherwise be obliged to produce. 

2. It is normally up to the witness to claim the privilege. If the court is then satisfied 
that there is reasonable ground to apprehend danger to the witness, the privilege 
excuses him from providing answers, but it does not allow him to object to the 
questions being asked, nor will his answers be inadmissible if he has given evidence 
without realising that he could have claimed the privilege. The court is under no duty 
to draw cither the peril or the privilege to his attention, although it may do so. In a 
case where the witness has wrongly been compelled to answer, he may be protected 
from the consequence of the mistake. The court should not make an ex parte order 
(which is an order made without advance notice to the affected party) which might 
in practice deprive the defendant of the opportunity of raising a claim to privilege 
before the order is enforced against him. 

B: JUSTIFICATION FOR THE PRIVILEGE 

3. The privilege developed in reaction to the unpopularity of the Court of Star Chamber, 
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which used to oblige those who were brought before it to answer questions on oath, 
and did so in the most unrestrained and oppressive ways. Those terrors are long gone, 
but there remains a repugnance to the idea of compelling a person to convict himself, 
and a view that prosecuting authorities should be made to rely on their own powerful 
machinery to investigate and prove the guilt of an accused person. The retention of 
the privilege is also said to encourage witnesses to come forward and to give truthful 
evidence without fear or confusion. It prevents a witness from being faced with the 
unenviable choice of giving a truthful answer and being punished for his crime, of 
refusing to answer and being punished for contempt of court, or of giving an 
untruthful answer, in the hope of escaping detection and punishment for both the 
original crime and the pcijury. 

C; STATUTORY DEVELOPMENT 

4. The common law privilege has been given statutory recognition in civil cases, by the 
Civil Evidence Act 1968, which extends the protection to the spouse of a witness. 
Section 1 of the Criminal Evidence Act 1898 puts the privilege of a defendant giving 
evidence in his own defence on a statutory footing, but the common law rule 
continues to apply to other witnesses in criminal cases. 

Qualification of privilege 

5. The operation of the privilege is now qualified by numerous statutory provisions, 
which have been introduced piecemeal to meet particular circumstances where the 
need to secure evidence has prevailed. This has been effected in many different ways. 
In some cases, although the original privilege has been withdrawn, the witness has 
been given an alternative form of protection by restricting the future use which can 
be made of the evidence which he has been compelled to furnish. We refer to this 
alternative form of protection as secondary privilege. No attempt has been made here 
to produce a complete list of the cases where the privilege has been qualified or 
removed. Some patterns have emerged, especially in areas where the court or some 
other body has been entrusted with special investigative powers. 
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(a) Protection of children 

6. Legislation for the protection of children in family law has conferred extensive powers 
on the civil court to require those who have information to disclose it, and while the 
legislation has expressly provided that the privilege against self-incrimination cannot 
be invoked to refuse information, it has also provided that statements or admissions 
made in complying with the court's requirements are not to be admissible against the 
maker (or the maker's spouse) in proceedings for any criminal offence other than 
pcijury. 

(b) Financial regulation 

7. Legislation for the regulation of financial institutions, for administration in personal 
and corporate insolvency ,for the investigation of the affairs of companies, and for the 
control and prevention of fraud has also conferred extensive powers on the court and 
on designated persons and statutory bodies charged with the duty of regulation and 
administration or the investigation of alleged irregularities. The trend here is to 
provide that a p>crson may be required to answer questions, make statements, produce 
documents and provide any other assistance which may be required of him. The 
privilege is withdrawn (expressly or by implication) and in most cases there is no 
secondary privilege to restrict the admissibility of the evidence furnished under 
compulsion in any subsequent criminal proceedings. 

(e) Protection of property rights 

8. One area of ordinary civil litigation where there arc no extraordinary investigative 
powers, but in which a pattern of secondary privilege has nevertheless developed, 
relates to the protection of property rights. These provisions, modelled on section 31 
of the Theft Act 1968, apply to defined categories of civil proceedings. They allow 
evidence tending to incriminate the witness in respect of specified offences to be 
extracted under compulsion in those proceedings but make the evidence inadmissible 
in proceedings for those offences. Section 31 applies to a range of proceedings 
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relating to property, so that evidence must be given in those proceedings even though 
it may tend to incriminate of an offence under the Theft Act, but it is inadmissible in 
proceedings for an offence under the Act. 

9. The most recent development in protection of property rights is section 72 of the 
Supreme Court Act 1981, which was introduced to meet problems arising in 
connection with the mushroom growth of video piracy and other infringements of 
intellectual property rights. The "Anton Filler" order had already been developed to 
provide a quick and efficient means of recovering infringing articles and discovering 
the sources from which the articles have been supplied and the p>ersons to whom they 
are distributed, before those concerned have had time to destroy or conceal them. An 
Anton Filler order is made on the plaintiffs application without notice to the 
respondent. In its usual form it directs the respondent to allow his premises to be 
entered and searched, and sometimes also to give information and/or to allow the 
applicant's solicitor to take away documents covered by the order. In theory the 
respondent can refuse, but a refusal will almost certainly be a contempt of court. As 
the respondent has no opportunity to claim the privilege, the court has to consider, 
when the application is made, whether the evidence which the applicant seeks is of 
a nature likely to incriminate the respondent, and if it is, the court must not make an 
order which would compel the respondent to fiimish that evidence. Almost inevitably, 
the evidence sought by the applicant in a video piracy case would tend to expose the 
respondent to charges of conspiracy to defraud as well as to possible charges under 
copyright legislation, so that Anton Filler orders would not have been available. 
Section 72 was therefore introduced to remedy the situation by requiring defendants 
in civil proceedings concerned with copyright and the like (including proceedings 
brought to prevent threatened wrongs), to answer the questions, whether or not 
incriminating, while making any answers so given inadmissible in any criminal 
proceedings which might be instituted for related offences; although admissible in 
proceedings for peijury or contempt of court. 



10 An analogous situation may arise in proceedings under section 77 of the Criminal 
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Justice Act 1988. These are civil proceedings connected with criminal prosecutions. 
The criminal court may eventually make a confiscation order. Meanwhile the 
prosecutor may ask the civil court to make a restraint order so that the defendant will 
not dissipate his assets pending his trial and possible conviction. For this purpose, the 
defendant may be comp>clled in the civil court to supply evidence on discovery which 
would tend to incriminate him. The court will however make the discovery order 
subject to a condition which prevents use of such evidence in the prosecution. Such 
a condition was imposed in re O [1991] 2 Q.B. 520. The making of a restraint order 
at the request of the prosecutor is regarded as a special case, where the civil court can 
impose effective restrictions. The court caimot generally replace the privilege with a 
secondary privilege of its own devising by imposing conditions to restrict the use 
which other courts may make of the witness' self-incriminating disclosures: stcA.T 
& T Istel Ltd V Tully [1992] 2 All ER 28. 

Whether secondary privflege cctends to documents 

11. In its original form the privilege excuses the witness from disclosing and producing 
in evidence pre-existing documents and other articles as well as from answering oral 
and written questions. Alternative protection by way of secondary privilege may be 
less extensive. The extent of the secondary privilege given will depend upon the 
wording of the statute by which it is conferred. Section 31 of the Theft Act 1968, and 
the sections modelled on it all provide, in withdrawing the original privilege, that the 
witness will not be excused from answering questions or complying with orders 
because to do so may incriminate him. The secondary privilege then conferred on the 
witness by the same statute, renders inadmissible in criminal proceedings any 
statement or admission made by a person in answering a question or complying with 
an order. Clearly some documents, such as a written confession (or the written record 
of a confession) which a witness has been compelled to make, will be made 
inadmissible against him by these statutory provisions. Equally, there will be other 
incriminating documents, particularly those which existed before the civil proceedings 
began, which a witness has been compelled to disclose, but which cannot be described 
as a statement or admission made by that witness. It was never intended that such 
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documents should become inadmissible in criminal proceedings simply because their 
disclosure had been compelled in civil proceedings, but in his outline of these 
legislative provisions in Tate Access Floors v hoswell [1990] 3 All ER 303, 312 the 
Vice-Chancellor said.; 

’’Discovery in civil proceedings cannot be resisted in such a case but the 
documents produced may not be used in aid of any prosecution for a 
substantive offence under the Act." 

D: CURRENT PROBLEMS 

12. An obvious drawback to the privilege in its original form is that its operation in civil 
proceedings can cause injustice. It can allow a party to withhold the evidence which 
would clinch the case in his opponent's favour, it can also prevent the crucial evidence 
of a non-party witness from being obtained and put in by any of the litigants. 
Moreover, it inevitably places at a severe disadvantage, innocent parties who have 
suffered as a result of the criminal acts of others, so that it is easier for a victim of 
carelessness to pursue a civil claim than it is for the victim of crime. It is true that 
the privilege has been withdrawn in a number of circumstances in which it was seen 
to operate as a serious impediment to justice, but the introduction of further 
restrictions continues to be necessary (sometimes urgently necessary) from time to 
time, and the piecemeal approach which has been adopted hitherto has had the 
disadvantage of introducing further complexity and unnecessary uncertainty. 

13. Further examples of the privilege operating as a serious obstacle in civil proceedings 
have recently become apparent and have been the subject of judicial concern. The 
present rules may be allowing criminals to rely on the criminality of their own acts 
to escape the just claims of their victims, involving many millions of pounds. The 
privilege can operate to prevent an Anton Filler order from being an effective tool to 
preserve evidence in other cases, to which neither section 31 of the Theft Act 1968 
nor section 72 of the Supreme Court Act 1981 applies, for example where the 
evidence sought in the order might or must tend to incriminate the respondent on a 
charge of conspiracy to defraud. In the recent case of Tate Access Floors Inc v 
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Boswell [1990] 3 All ER 303 the Vice-Chancellor reluctantly set aside part of an 
Anton Filler order which had required the respondents to produce and verify 
information and documents and to allow entry search and seizure, because there was 
a real risk that execution of the order would incriminate them on a charge of 
conspiracy to defraud their employer. The court is then precluded from making the 
order at all, although satisfied that there is a "grave danger" or "real possibility" that 
the defendant will destroy evidence, and the result of not making an order may be that 
vital evidence will be destroyed. The Vice-Chancellor asked that Parliament should 
give urgent consideration to the problem and to the closely related problem which has 
arisen in the context of "Mareva" injunctions and appeared for the first time in 
Sociedade Nacional de Combustiveis de Angola UEE CSonangol") vLundqvist [1990] 
3 All ER 283. 

14. Mareva injunctions, which first appeared at about the same time as Anton Filler 
orders, arc designed to prevent defendants from dissipating their assets to make 
themselves judgment-proof. This is achieved by an injunction restraining the 
defendant from removing his assets (or some of them) from the jurisdiction of the 
High Court, or otherwise dealing with them. Mareva injunctions arc often made at 
the same time and with the same urgency and secrecy as Anton Filler orders, and with 
ancillary orders to ensure that the injunction achieves the desired effect. The 
defendant may be ordered to make discovery of his assets in aid of the injunction. In 
some cases these details themselves, such as the details of where his assets are 
located, may tend to incriminate the defendant, perhaps by supplying a link in the 
evidence against him. The result will be that the privilege will excuse him from 
disclosing the details needed to identify his assets, and the unsupported Mareva 
injunction will not achieve its purpose. In the Sonangol case, the Court of Appeal 
deleted that part of an order which required the respondent to give details of the value 
of his overseas assets, because there was a real risk that the information would provide 
a link in the chain of proof on a charge of conspiracy to defraud. 
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E: ALTERNATIVE APPROACH 

Withdrawal of absolute prfvflege 

15. It has been suggested that protection against self-incrimination in all civil proceedings 
(except in those cases where it is appropriate to give no protection at all) should be 
provided by restricting the use which can be made of the incriminating evidence in 
criminal proceedings instead of allowing the witness to withhold relevant evidence in 
the civil proceedings. A system of secondary privilege would thus replace the present 
absolute privilege. A rule of secondary privilege would be in line with the general 
principle whereby the use of materials disclosed on discovery (in civil proceedings 
including proceedings which are connected with criminal prosecutions) is normally 
restricted to the proceedings in which the discovery took place: it should not be used 
for an ulterior or alien purpose, to the prejudice of the disclosing party. 

F: OPERATIONAL DIFFERENCES 

16. There could be no objection to the substitution of restriction on use and admissibility 
which conferred protection exactly equivalent to that now provided by the absolute 
privilege against self-incrimination. However, some difference in operation between 
the original privilege and secondary privilege is inevitable, and it is necessary to 
consider whether these would cause any problems. 



(a) Indirect use of evidence 

17. Direct use of evidence furnished under compulsion may be prohibited but it 
is impossible in practice to control the indirect use which may be made of it. 
The answer or document which the witness is required to give may provide the 
damning link or lead which enables investigators to find other, admissible 
evidence to complete a case against him. 
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(b) Formalities and time for claiming privilege 

18. The present privilege cannot usually be claimed after the question has been 
answered, or the document produced. The availability of a secondary privilege 
could also be restricted to those cases where the privilege has been claimed 
before the question was answered. That is the solution which has been 
adopted in Canada, where a witness is not excused from answering self- 
incriminating questions but, provided he raises an objection before answering, 
his answer cannot be used against him in any criminal proceeding other than 
a prosecution for perjury. However, such a restriction could have the effect 
of requiring the witness who was giving (and was compelled to give) self- 
incriminating evidence to explain to the court just how that evidence put him 
at risk. If the evidence provides an investigator with the missing link against 
him, the secondary privilege may prove to be something of an illusion. A fair 
balance may therefore require that secondary privilege can be claimed at any 
stage before the final determination of the criminal proceedings, with issues as 
to admissibility to be decided in those proceedings. An incidental effect would 
be that the witness would have much more time than he now has, to consider 
whether the disclosure required of him was incriminating. 

(c) Extent of protection 

19. Where there has been a successful claim to absolute privilege, the 
incriminating evidence is simply not available to be used in any subsequent 
criminal proceedings. Incriminating evidence furnished under compulsion is 
potentially available, subject to the operation of secondary privilege, and it is 
necessary to consider whether there are any criminal proceedings in which the 
evidence should also be admissible. In most cases where statute has already 

withdrawn absolute privilege and replaced it with secondary privilege, the 
incriminating evidence is made admissible in proceedings for perjury. (If the 
witness has committed pcrjur}% one of the main justifications for the privilege 
has already gone). But the evidence is inadmissible in all other criminal 
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proceedings. A system which replaces absolute privilege with secondary 
privilege should not make the evidence inadmissible in prosecutions for 
perjury or contempt proceedings. It may also be desirable to allow evidence 
given under compulsion in previous civil proceedings to be put to an accused 
person who has elected to give evidence in his defence if he has given 
evidence which is inconsistent with his previous evidence. The inconsistency 
may give rise to a peijury charge but would not necessarily do so: eg if he 
claims to have forgotten details previously described by him in the witness 
box. It would probably be oppressive to allow the evidence to be used in 
other criminal proceedings whether or not the charges have a connection with 
the alleged wrongs litigated in the civil proceedings. It is true that there are 
now some cases where the inadmissibility is restricted to proceedings for 
"related" offences, but that is not the full picture, because in those cases the 
witness can still claim absolute privilege if he believes that the evidence tends 
to incriminate him on unrelated offences. There is however, a persuasive 
practical argument in favour of admitting the incriminating evidence where the 
charges are not related to the civil wrongs. Justice is not seen to be done if the 
witness is allowed to use his confession of one crime to help him in civil 
proceedings based on unrelated allegations, without having it used against him 
in a prosecution. 

(d) Privilege attaching to answers and documents 

20. A witness who claims privilege to excuse him from answering a question 
merely withholds information. If he is compelled to answer, but given a 
secondary privilege instead, so that the answer cannot be used as evidence in 
a prosecution against him, the prosecuting authority is in no worse position 
that it would have been under the present rules The answer is not admissible 
evidence in the prosecution, but under the present rules the answer would not 
have been given at all. If the accused elects to give evidence in his defence, 
there is nothing in the present rules to prevent the prosecution from asking him 
the same question which he could have refused to answer in the previous civil 
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proceedings. There is no reason why new rules should prevent the prosecution 
from repeating a question asked in the previous proceedings even though 
secondary privilege attaches to the answer there given. The privilege attaches 
to the answer, not to the information. 

21. The position is different when privilege is claimed to excuse the witness from 
producing an existing document. It would be illogical for the admissibility of 
existing documentary evidence to depend on whether or not the prosecuting 
authority had managed to find it before it was used in civil proceedings. An 
unqualified right to have incriminating documentary evidence excluded, on the 
ground that the witness produced it, or was compelled to produce it, in 
previous proceedings, would clearly be open to abuse, allowing a person to 
neutralise existing evidence which he regards as potentially dangerous to him. 
Such a right would enable a witness to make an incriminating document 
inadmissible in criminal proceedings by ensuring that it is first used in civil 
proceedings where its production will do him little or no harm. This objection 
applies principally to pre-existing documents. 

22. The most obvious solution to this problem would be to provide that no 
secondary privilege should attach to documents, as was intended (if not 
ultimately effected) by section 31 of the Theft Act 1968 and section 72 of the 
Supreme Court Act 1981 (see discussion above at paragraph 11). It is true that 
the protection afforded to a witness would be somewhat reduced, but it is 
certainly arguable that the justification for a privilege against self- 
incrimination by disclosure and production of documents is much weaker than 
that for a privilege against self incrimination by the witness' own testimony. 
It may be objectionable to require the witness to provide the information which 
will lead to his conviction, but a similar objection cannot be said to obtain 
when the requirement on the witness is that he should not conceal or destroy 
evidence which already has an independent physical existence. 
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(e) Extent of compulsion 

23. Although absolute privilege prevents the witness from being compelled to 
answer, it has no application where evidence has been volunteered by a 
witness, or he has answered without realising that he could not be compelled 
to do so. It would clearly be wrong to give a witness the benefit of secondary 
privilege in criminal proceedings in respect of evidence ftimished in civil 
proceedings without any element of true compulsion. At the extreme, a party 
would then be able to manipulate the secondary privilege, arguing that 
documents which might have been helpful, or even essential to his civil case 
(such as pleadings and affidavits) had been created pursuant to an order of the 
court, and that the contents were therefore not available for incrimination. This 
potential abuse of privilege may, however be avoided by excluding from 
secondary privilege any statement or admission upon which the maker had 
sought to rely in the civil proceedings. 

(f) Distinction between civil and erunimd proceedings 

24. It should be stressed that the proposed reform would not affect the right of a 
defendant in a criminal case to choose whether or not to give evidence at all, 
and (if he chooses to give evidence), to refuse to answer questions tending to 
incriminate him on other charges. In theory, there is no reason why a witness 
(who is not facing charges) should be distinguished from a witness in civil 
proceedings. The defendant is in a different position, however, as recognised 
by section 1 of the Criminal Evidence Act 1898. 

Investigadons 

25. The availability of the original privilege in civil proceedings has never been 
restricted to proceedings carried on in a court. The privilege has been available 
(unless withdrawn by statute) wherever a person may be called to give 
evidence, to various tribunals, inspectors, examiners and other investigations. 
It would make little sense to preserve the original privilege in respect of the 
evidence given in those locations while substituting secondary privilege in 
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proceedings in the courts. Civil proceedings should therefore be widely defined 
to include those tribunals, enquiries and other investigations where the original 
privilege is now likely to be available. 



Preservation of existing exceptions 



26. While a more uniform approach is undoubtedly desirable, it is not suggested that there 
should be a wholesale introduction of secondary privilege in civil proceedings, having 
the effect of restoring privilege in those circumstances where Parliament has already 
taken the privilege away completely. The untidiness and uncertainty of the previous 
piecemeal approach should not however be perpetuated. It should not be necessary 
to hunt through the statute book and case law in order to discover whether or not the 
privilege has been excluded in particular circumstances. The proposed solution would 
be to identify, preserve (and clarify) the existing exceptions, and ensure that further 
exceptions which may be introduced in the future arc equally clear. 

G: OTHER OPTIONS 

Modification of privilege in particular cases only 

27. The remaining available option is to add to the list of cases where the original 
privilege has been withdrawn, using the model provided by section 31 of the Theft 
Act 1968, section 9 of the Criminal Damage Act 1971 and section 72 of the Supreme 
Court Act 1981. This option would provide an opportunity to consolidate these 
provisions and remove some existing anomalies between them (such as the failure of 
section 31 of the Theft Act to assist a plaintiff who is seeking to prevent a wrong not 
yet committed against him). Thus, a provision based on section 72 would be 
expressed to apply not only to all those cases already within section 72, and cases now 
covered by the Theft Act and Criminal Damage Act, but also to a further category or 
categories. 
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Particular cases 

(i) Claims relating to property 

28. The Vice-Chancellor's own suggestion, in the Sonangol case was that the privilege 
should be removed in all civil claims relating to property, including claims for 
damages but on the terms that statements made in documents arc not admissible in 
any criminal proceedings including conspiracy to defraud whether under statute or 
common law. One p>ossible objection to this extension is that there may be too much 
concentration on property rights. It is true that the original privilege is likely to have 
the effect of restricting the availability of essential evidence more often in litigation 
concerning property rights of one sort or another than in litigation relating say to 
personal injuries. Yet the resulting injustice in those cases where it does happen will 
not necessarily be any the less, and the distinction is difficult to justify. We note that 
in that formulation, the secondary privilege would attach to statements in documents 
so that presumably some part of an existing document produced by the witness may 
nevertheless be admissible in evidence against him. Presumably the privilege would 
also attach to statements made orally in the earlier proceedings and contained in 
records of the proceedings. Another objection is the difficulty of defining without 
ambiguity civil proceedings which correspond to the Vice-Chancellor's formulation 
without creating other anomalies. 



(ii) Claims based on allegation of fraud 

29- The better solution may be that the privilege should be withdrawn in civil proceedings 
which include a claim based on an allegation of fraud, in the wide sense of 
dishonesty. It may be preferable to avoid using the word "fraud" but it is already an 
established rule that particulars of an allegation of dishonesty must be pleaded; this 
provides a solid foundation. 
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H: PROPOSAL 

30. We therefore propose that the present privilege against self-incrimination should no 
longer apply in any civil proceedings, but that a secondary privilege should attach to 
self-incriminating statements or admissions given in evidence by a party or witness 
in civil proceedings so that they may not be used against the witness in criminal 
proceedings. There would be no secondary privilege in respect of evidence which has 
a physical existence, including documents, except to the extent that a document 
consists of or is a record of a statement or admission made by the witness in the civil 
proceedings. The privilege need not be claimed until the prosecution sought to use 
it, and it would be for the court hearing the criminal proceedings to decide issues of 
admissibility where such a claim is disputed. 

31. The alternative proposal is that the secondary privilege provisions now contained in 
section 72 of the Supreme Court Act 1981, section 9 of the Criminal Damage Act 
1971 and section 31 of the Theft Act 1968 should be consolidated so that their details 
are brought into line with section 72, and also extended to all proceedings involving 
an allegation of dishonesty. 



I: COMMENTS 

32. Comments are invited on the proposals that secondary privilege should be substituted for 
the existing absolute privilege against self-incrimination 

(i) in all civil proceedings; alternatively 

(ii) in all civil proceedings involving an allegation of dishonesty. 

Comments are also invited as to whether such secondary privilege should attach to 
incriminating evidence restricting its admissibility 

(a) in all criminal proceedings; alternatively 

(b) in criminal proceedings brought for a related offence. . 



sf/may92 



Printed image digitised by the University of Southampton Library Digitisation Unit 



